CUSTOMER SERVICE AGREEMENT
This Agreement, Point Broadband’s (PBB) Terms of Use and Open Internet Policy, and Your Service Order govern Your terms of Service with PBB.
PLEASE READ THIS AGREEMENT CAREFULLY. THE AGREEMENT REQUIRES ARBITRATION ON AN INDIVIDUAL BASIS TO RESOLVE
DISPUTES, CLAIMS, AND CONTROVERSIES - JURY TRIALS AND CLASS ACTION LAWSUITS ARE WAIVED - AND LIMITS THE REMEDIES
AVAILABLE TO YOU IN THE EVENT OF A DISPUTE, CLAIM, OR CONTROVERSY. IF YOU ARE DISSATISFIED WITH ANY ASPECT OF THE
SERVICE, IF YOU DO NOT AGREE WITH ANY PROVISION OF THE AGREEMENT, OR IF YOU HAVE ANY OTHER DISPUTE OR CLAIM, WITH
OR AGAINST PBB WITH RESPECT TO THE AGREEMENT OR ANY PART OF THE SERVICE, THEN YOU ACKNOWLEDGE AND AGREE THAT
YOUR SOLE AND EXCLUSIVE REMEDIES ARE TO DISCONTINUE USING THE SERVICE AND SEEK DISPUTE RESOLUTION WITH US.
When we use the terms “PBB,” “we”, “our”, or “us,” we are referring to PBB, ITC Capital Partners, and any subsidiaries, divisions, parent companies, holding
companies, affiliates, agents, representatives, employees, and any other person or entity doing business as PBB and providing Services and/or Equipment to You.

Your Service
1.

Service. We will provide the Services requested by You, as those
Services are described by the Service Order or, where applicable, the
PBB Price List. You must notify us immediately of any change in your
name, mailing address, residence address or telephone number.

2.

Term. The term of this Agreement is open ended and Service will
continue until canceled as provided for in this Agreement.

3.

Equipment. For the duration of Your Agreement, PBB will provide
You Equipment as necessary for Service. You agreed to abide at all
times by the terms of any and all license agreements associated with any
Equipment. You are responsible for having compatible equipment prior
to obtaining Services. We do not represent, warrant, covenant that
installation by PBB, You, or a third-party chosen by You will enable

You to successfully access, operate, or use the Services, or that such
installation will not cause damage to Your computer, data, software,
phone, files, television, stereo, peripherals, Premises, property, or place
of residence.
4.

Authority. You represent and warrant that You are: (a) the owner of the
Premises; or (b) a tenant or other lawful occupant of the Premises who
possesses full authority to grant PBB the right to install and maintain its
Equipment. You hereby give PBB any and all necessary right and
authority to enter onto the Premises for the purpose of installing the
Equipment. You will not remove the Equipment from the location
within the Premises where it is installed, repair, make changes, or permit
anyone else to do so, without PBB’s prior written permission.

Your Responsibilities
5.

Use of the Service
A.

B.

6.

Responsibility for Use. You are responsible for Your own end
users and their compliance with these Terms and Conditions. You
acknowledge that the Internet may contain material or information
that is unsuitable for minors and agree to supervise usage of the
Service by minors.
Compliance with Laws and PBB Policies. You agree to comply
with all applicable federal, state, and local laws, rules and
regulations in connection with Your use of the Service. If you have
purchased broadband services, You agree to adhere to PBB’s
Internet Appropriate Use Policy, as it may be amended from time
to time.

C.
D.

E.

Security. You are solely responsible and assume any and all risks
for the security of any device You choose to connect to the
Service, including any data stored on that device.
E-Mail Privacy. Electronic mail passes through multiple mail
servers on the Internet as it passes from source to destination and
total privacy cannot be guaranteed. You agree that PBB may
examine mail on its own mail servers when allowed under law or
as part of system maintenance or troubleshooting, for example,
when investigating e-mail delivery problems or pursuant to a valid
state or federal civil or investigative demand.
Service Credits. The waiver of any fees or charges in any instance
is solely in the discretion of PBB.

Fees and Payment
A.

B.

Fees; Taxes; Charges; Payment Terms; Other Charges. All PBB
bills are subject to payment in accordance with the PBB Price List,
without deduction or setoff of any kind. Any representation by a
PBB representative contrary to the Agreement does not constitute
an offer and thus may be corrected or modified. Recurring monthly
fees are due and payable in advance of each monthly billing period
for which You have purchased Service. You will pay all taxes or
other governmental fees and charges, if any, which are assessed.
The initial invoice will include the fee for installation, and may
include other applicable non-recurring installation charges
including, but not limited to, charges for Equipment and inside
wiring.
Payment.
You agree to remit payment and/or electronic funds
transfer to the address provided by PBB in Your PBB monthly
statement, to any PBB local business office, or to any electronic
payment system adopted by Us. The outstanding balance is due in

full each month. We may, in our sole discretion, accept partial
payments, which will be applied to the oldest outstanding
statement. No "payment in full" notation or other restrictive
endorsement written on Your payments will restrict Our ability to
collect all amounts owing to Us. We may reduce your Service to a
minimum service level, at our rates in effect at the time, or
deactivate your Service if you do not pay your statements on time,
after any applicable grace period. If Your payment is returned
unpaid by a bank or other financial institution to Us for any reason,
we will bill You a bad check charge of up to thirty dollars ($30.00)
or the maximum amount allowed by law. In the event of
termination of PBB Service within the first ninety (90) days of
service, for any reason, You will be required to pay the installation
fee of ninety-nine dollars ($99.00) if the install fee had been
previously waived when initial order was placed.
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C.

D.

E.

F.

Late Payment. If payment is not received prior to the due date
shown on the bill, You shall be charged a late payment fee of five
dollars ($5.00). If We do not receive payment by the due date, We
may suspend Your Service or terminate this Agreement without
notice. Such suspension or termination will not relieve You of your
obligation for all billed and accrued charges, plus any Termination
Fees.
Payment Authorization.
If you arrange to participate in any
electronic or draft payment system We may offer, We may charge
Your credit card or debit card (a “Card Payment”) or initiate an
electronic funds transfer out of Your bank account (“EFT
Payment”) for payment of all Service fees, any Termination Fees,
insufficient funds fees, or any other amounts payable under the
Agreement. If We are unable to process and receive payment via
Your credit or debit card, Your account may be immediately
suspended or terminated, and You will remain responsible for all
amounts owed Us under this Agreement.
Disputes and Partial Payments. We will make available to You a
statement for each billing cycle showing payments, credit
purchases and other charges. If You dispute the validity of a
charge or need additional information regarding a charge, you must
contact PBB within thirty (30) days of receiving the statement
containing the charge. Such a dispute will not relieve you of your
obligation to pay your full bill on time.
Reconnection. If Your Service is suspended or terminated due to
Your default or violation of this Agreement, We may require an
additional deposit and a reconnection fee before reconnecting
service. Advance payments will appear on your statement as a

G.

credit, and service charges and other fees will be invoiced as
described above. If You fail to pay any amount on a subsequent
bill, the unpaid amount will be deducted each billing cycle from
the credit amount. Such credit amounts shall not earn or accrue
interest.
Credit Inquiries and Deposits. You authorize Us to make inquiries
and to receive information about Your credit experience from
others, enter this information in Your file and disclose this
information concerning You to appropriate third-parties for
reasonable business purposes. If it is determined that You may be
a credit risk based on: (1) an unsatisfactory credit rating or lack of
credit history; (2) a record of late payments for either present or
past bills (including Our bills); or (3) prior fraudulent, illegal, or
abusive use of any Our services; then as a condition of service we
may require that you place a deposit with us or make an advance
payment to secure payment for the Services we provide to you.
You will not receive interest on any advance payment, which will
be applied to all subsequent bills until exhausted. You will receive
interest on any deposit at the rate of seven percent (7%) or the
maximum amount permitted by state law, which shall be added to
and considered part of your deposit. If you fail to pay for the
Services when due, we may, without providing you notice, apply
the deposit to offset the amount you owe us. If you pay your bills
by the due date for twelve (12) consecutive billing months, we may
credit your account with the deposit. If there is a credit balance on
your account after the deposit is applied, we may refund or credit
that amount to you. Please allow up to four (4) weeks for the
processing of a refunded deposit.

Revising, Cancelling, and/or Suspending Your Service
7.

Modifications and Terminations
A.

B.

Modification of the Agreement, Including Price Changes. From
time to time, We may revise the prices and charges for Our
Services as follows: price decreases or changes in the collection of
taxes or government imposed fees or surcharges will be made with
no prior notice to you; promotional pricing and terms, or other
pricing commitments, will expire in accordance with the terms
applicable to each promotion or commitment, without further
notice to you. Upon the expiration of any such promotion or
commitment, prices may be revised in accordance with the
provisions of this paragraph. All other price increases, or changes
in non-pricing terms and conditions will be effective no sooner
than thirty (30) days after we provide written notice to you; such
written notice under this paragraph may be provided in any
reasonable method at Our discretion.
Modification of the Service. We may discontinue, add to, or revise
any or all aspects of the Service in Our sole discretion and without
notice. Use of the Service after the effective date of such changes
or additions constitutes Your acceptance of such changes. In
addition, for PBB customers We may take any action consistent
with our Internet Appropriate Use Policy, including but not limited
to actions to: (a) prevent bulk e-mailing from entering or leaving
any e-mail account or the network e-mail system; (b) delete e-mail
messages if Your e-mail account has not been accessed by You
within a time established by PBB from time to time, in Our sole
discretion; (c) instruct Our system not to process e-mail due to
space limitations; (d) make available to third-parties information
relating to Us or our subscribers, subject to the provisions
contained in Section 9 of this Agreement; (e) withdraw, change,
suspend, or discontinue any functionality or feature of the Service;
(f) delete attachments to e-mail due to potentially harmful
materials included within such attachment; and (g) limit access to
the Service to prevent abusive consumption and ensure fair access
for all subscribers.

C.

D.

E.

Termination by You. You may you cancel Services ordered but
not installed without charge. Thereafter, You may cancel Service
by notifying us and notice is effective the date We receive it. You
may be charged a deactivation fee and issued a credit as described
above. In the event of termination of PBB Service within the first
ninety (90) days of service, for any reason, You will be required to
pay the installation fee of ninety-nine dollars ($99.00) if the install
fee had been previously waived when initial order was placed.
You are responsible for timely payment of any and all outstanding
balances accrued through that effective date.
Termination or Suspension by Us. In addition to exercising any
other rights under law, We may suspend or terminate Service upon
Your failure pay Us amounts owed as due, subject to any grace
periods, a material breach of this Agreement, use of the Service in
such a way as to cause damage to or degradation of Our
Equipment, Your insolvency, and/or abusive action to PBB staff.
Post-Termination or Suspension Obligations. Except as provided
herein, should Your Service, or any portion, be terminated or
suspended, You are responsible for timely payment of any and all
outstanding balances accrued through that effective date. Should
You fail to return the Equipment, We may automatically add
charges for payment of the Equipment and draft the credit card or
checking account that You have left on file with Us for payment.
The failure to return any Equipment at the termination of the
Service for which the Equipment was required will also result in
Us withholding any deposit still in our possession, and the amount
of that deposit will be credited towards the purchase price of the
Equipment as those prices are set forth above. We retain sole
discretion as to whether to allow Service to be reconnected after
termination due to a breach or violation of the Agreement. You
agree to pay the reasonable costs of any action We take to collect
amounts not paid when due under this Agreement, including, but
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not limited to, the costs of a collection agency, reasonable

attorney's fees, and court costs.

Improper and Proper Use of Your Service
8.

Permitted Use and Restrictions on Use
A.

B.

a.

Responsibility for Use of the Service. You agree: (i) to comply
with all federal, state, and local laws, rules, regulations and tariffs
that apply to the Services and/or this Agreement; (ii) to be solely
responsible to establish and maintain security measures necessary
to restrict access to your computers, services, or other equipment
through the Services; (iii) to be solely responsible for all
fraudulent, unauthorized, illegal, or improper use of the Services
by persons accessing those Services through your facilities,
equipment, or Service Address; (iv) if a business, partnership, or
joint account authorize and identify to us at least one individual
who is authorized to represent you on any aspect of the Services
and your account (including, all requests for moves, additions,
deletions or changes to the Services) and to notify us of any
changes to the billing address; and (vi) to notify us immediately of
any loss of service or other problems with any of the Services.
Restrictions on Use of the Service. PBB reserves the right to
immediately suspend the Service if You knowingly or otherwise
engage in any prohibited activity under this Agreement. You must
strictly adhere to any policy set forth by another service provider
accessed through the Service. You agree to comply with Our
Internet Appropriate Use Policy which is incorporated into and
made a part of this Agreement, and you are responsible for
compliance with such policies by others that use Your service.
You do not own, nor have any rights, other than those expressly
granted to You, to a particular IP address, even if You have
ordered a static IP address.

C.

You agree not to post, blog, or distribute any software or
other materials that contain a virus, worm, Trojan horse, or
other harmful or disabling code or component.
b.
You agree not to interfere with, or disrupt, the operation of
the Service, or with servers or networks connected to, or used
in connection therewith.
c.
You agree obey any requirements, procedures, policies, or
regulations established by the owners or operators of any
networks, hardware, or software connected to, or used in
connection with the operation of the Service.
d.
You will not modify, decompile, or reverse engineer any part
of the software.
e.
You will not copy, post, or transmit any Materials that you
receive from, access, or retrieve from the Service, to any
server, or network of computers.
f.
You will not remove or modify any copyright or trademark
notice, or other notice of ownership, displayed on, or affixed
to, any Services.
Excess Bandwidth or Disk Space Utilization (Broadband
Customers Only). If Your usage violates or exceeds the limits set
forth in the Internet Appropriate Use Policy, PBB may reduce the
bandwidth available to You on a temporary basis or require You to
upgrade to a Service offering providing for more usage. Continued
violation of Internet Appropriate Use Policy is a breach of this
Agreement by You and will result in the termination of this
Agreement. PBB Internet access is not guaranteed.

General Legal Provisions
9.

Use and Control of Information; Service Provider Communication;
Content; Ads. We may, without obligation, liability or notice, except to
the extent prohibited by applicable law, distribute, loan, sell or otherwise
share with other persons or entities user lists, (Your account
information that does not identify customer by name, address or
similar personally-identifiable information), as well as aggregate
information. Aggregate information includes information constituting
or descriptive of demographic information, habits, usage patterns,
preferences, survey data or other descriptive or related data which do not
rely on providing to recipients the identity of any particular user of the
Service. This shall not be construed to limit Our use of other
information not addressed in this Section. You agree that We, in Our
reasonable good faith discretion, and without notice, may provide user
information and records to (i) the courts, (ii) law enforcement agencies,
(iii) government agencies, or (iv) authorized persons or entities involved
in enforcing compliance with the law or prosecuting claims or
investigations for conduct or conditions alleged or believed to be illegal
or to violate or threaten the rights of any person or entity. In addition,
We may maintain and use internally such information and records. All
right, title, and interest in and to all materials, including - but not limited
to inventions, developments, and improvements made, developed, and/or
conceived - any computer software (in object code and source code
form), data or information developed or provided by Us or Our suppliers
under this Agreement, and any know-how, methodologies, equipment,
or processes We use to provide the Services to You, including, without
limitation, all copyrights, trademarks, patents, trade secrets, and any
other proprietary rights inherent therein and appurtenant thereto
(collectively “Provider Materials”) shall remain the sole and exclusive
property of Us or Our suppliers. To the extent, if any, that ownership of
these materials does not automatically vest in Us by virtue of this
Agreement or otherwise, You hereby transfer and assign to Us all rights,
title, and interest which You may have in and to these materials.

Information generated by or in connection with our administration of the
Service shall be and remain Our exclusive property. You acknowledge
that communications with Us, our representatives and our contractors
may be monitored or reviewed for quality control and other reasonable
business purposes.
You also acknowledge that advertising and
promotion may occur on the Service and also that neither You nor any
user shall have any claim with respect to any proceeds from such
activities.
10.

Liability, Warranties, and Disclaimers.
NOTWITHSTANDING
ANYTHING IN THE AGREEMENT TO THE CONTRARY, TO THE
FULLEST EXTENT PERMITTED BY CONTROLLING LAW, OUR
TOTAL/MAXIMUM LIABILITY TO YOU FOR ALL DAMAGES,
LOSSES, AND CAUSES OF ACTION (WHETHER IN CONTRACT,
TORT, INCLUDING, BUT NOT LIMITED TO, NEGLIGENCE, OR
OTHERWISE) SHALL NOT EXCEED THE AMOUNT PAID BY
YOU TO US, IF ANY, FOR USING THE SERVICE OR ANY PART
THEREOF.
THE SERVICES AND EQUIPMENT ARE PROVIDED ON AN “AS
IS” BASIS, “WITH ALL FAULTS,” AND “AS AVAILABLE,”
WITHOUT ANY WARRANTIES WHATSOEVER, EITHER
EXPRESS OR IMPLIED, TO THE FULLEST EXTENT
PERMISSIBLE UNDER APPLICABLE LAW. WE EXPRESSLY
DISCLAIM ALL WARRANTIES, EXPRESS OR IMPLIED,
RELATING TO ALL INFORMATION, CONTENT, MATERIALS,
THE SOFTWARE, AND THE SERVICE, INCLUDING, WITHOUT
LIMITATION, IMPLIED WARRANTIES OF MERCHANTABILITY,
FITNESS FOR A PARTICULAR PURPOSE, AND NONINFRINGEMENT OF THIRD PARTY INTELLECTUAL PROPERTY
RIGHTS. NO ORAL OR WRITTEN ADVICE OR INFORMATION
GIVEN BY OUR EMPLOYEES, AGENTS, OR CONTRACTORS
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SHALL CREATE A WARRANTY AND YOU MAY NOT RELY ON
ANY SUCH INFORMATION OR ADVICE.
WE DO NOT
WARRANT THAT THE FUNCTIONS CONTAINED IN THE
SERVICE WILL BE UNINTERRUPTED OR ERROR-FREE; THAT
DEFECTS OR ERRORS WILL BE CORRECTED PROMPTLY OR
AT ALL; AND/OR THAT ANY OF THE SERVICE, INFORMATION,
CONTENT, MATERIALS, (AND/OR ANY SOFTWARE, SERVER,
COMPUTER, HARDWARE, OR NETWORK RELATING TO THE
OPERATION, OR HOSTING OF, ANY OF THE FOREGOING) WILL
BE
FREE
OF
VIRUSES,
ERRORS,
OR
HARMFUL
COMPONENTS. APPLICABLE LAW MAY NOT ALLOW THE
EXCLUSION OF IMPLIED WARRANTIES, SO THE ABOVE
EXCLUSIONS MAY NOT APPLY TO YOU. WE ASSUME NO
RESPONSIBILITY FOR THE TIMELINESS, DELETION, MISDELIVERY, OR FAILURE TO STORE ANY COMMUNICATIONS
OR MATERIALS IN ANY FORUM.

B.

WHILE WE WILL MAKE REASONABLE EFFORTS TO PROVIDE
ACCURATE AND TIMELY INFORMATION, YOU SHOULD NOT
ASSUME THAT THE INFORMATION PROVIDED IS ALWAYS UP
TO DATE, ACCURATE, AND COMPLETE.
TO THE FULLEST EXTENT PERMITTED BY CONTROLLING
LAW, PBB, ITS OFFICERS, DIRECTORS, MANAGERS,
MEMBERS, MANAGING MEMBERS, EMPLOYEES, AGENTS,
REPRESENTATIVES, SHAREHOLDERS, SUCCESSORS, AND
ANY PAST, PRESENT, OR FUTURE AFFILIATED ENTITIES
SHALL NOT BE LIABLE FOR, DIRECT, INDIRECT, INCIDENTAL,
CONSEQUENTIAL, PUNITIVE, EXEMPLARY, OR SPECIAL
DAMAGES , OR LOSS OF PROFITS, DATA, BUSINESS, OR
GOODWILL, REGARDLESS OF WHETHER SUCH LIABILITY IS
BASED ON BREACH OF CONTRACT, TORT (INCLUDING
NEGLIGENCE), STRICT LIABILITY, BREACH OF WARRANTIES,
FAILURE OF ESSENTIAL PURPOSE, OR OTHERWISE,
REGARDLESS OF WHETHER SUCH DAMAGES WERE
FORESEEABLE AND WHETHER OR NOT YOU WERE ADVISED
OF THE LIKELIHOOD OF SUCH DAMAGES THAT RESULT
FROM YOUR USE OF, OR INABILITY TO USE, ANY OF THE
INFORMATION, ANY CONTENT, ANY MATERIALS, ANY BLOG,
AND/OR THE SERVICE, OR ANY PART THEREOF.
THIS SECTION 10 SURVIVES AND WILL CONTINUE TO APPLY
AFTER THIS AGREEMENT ENDS.
11.

Dispute Resolution
A.

Informal Negotiation. In the event of any dispute, claim, or
controversy arising out of, relating to, or concerning Agreement,
You and PBB agree to seek resolution by good faith and informal
negotiations. Full particulars in writing must be submitted to PBB
within six (6) months after the date of the event giving rise to the
dispute, claim, or controversy. No proceeding may be commenced
by either You or PBB before completion of the informal
negotiation process. If the dispute, claim, or controversy is not
resolved through good faith informal negotiations, You or PBB
shall submit a written request for arbitration to the other party
invoking the Subsection immediately below titled “Arbitration.”
Informal negotiations shall not relieve or reduce the substantive
obligations and liabilities of You or PBB or be deemed a waiver by
either party of any remedies to which such party is otherwise
entitled. No assertion, representation comment, remark, or other
statement of You or PBB made in connection with informal
negotiations held for or related to settlement purposes shall be
introduced into evidence, whether such attempt(s) occurs during a
trial, any other evidentiary proceeding, as part of dispositive
motions, or otherwise. The statute of limitations with respect to
any dispute, claim, or controversy referenced in this section titled

E.

“Informal Negotiations” shall be tolled during the time informal
negotiations regarding the dispute, claim, or controversy are
pending.
Arbitration. You and PBB agree that any claim, controversy, or
dispute arising out of, relating to, or concerning the terms,
construction, interpretation, performance, termination, breach, or
enforceability of the Agreement, including the scope or
applicability of Agreement to arbitrate, that are not resolved
through informal negotiation as described above in the Subsection
titled “Informal Negotiation” shall be settled by arbitration
administered by the American Arbitration Association (the
“AAA”) in accordance with its Commercial Arbitration Rules as
then in effect, except to the extent such rules vary from the
following provisions. The arbitration shall be conducted by one
independent and impartial arbitrator, appointed by the AAA (the
“Arbitrator”). The arbitration proceedings shall be held in Lee
County, Alabama unless the Parties agree to another location. The
Arbitrator shall have the authority to award any remedy or relief
that a court of competent jurisdiction could order or grant,
including, without limitation, the issuance of an injunction. The
Arbitrator's award shall be in writing, signed by the Arbitrator and
delivered to the parties hereto and shall contain a concise statement
regarding the reasons for the disposition of any claim. To the
extent permissible under applicable law, the award of the
Arbitrator shall be final. Except as necessary in court proceedings
to enforce this arbitration provision or any award rendered
hereunder, or to obtain interim relief, neither party hereto nor the
Arbitrator may disclose the existence, content or results of any
arbitration hereunder without the prior written consent of both
parties hereto. The judgment of the award rendered by the
Arbitrator may be entered in any court having jurisdiction thereof.
These arbitration provisions shall be enforced to the fullest extent
permitted by applicable law.
Waiver. THIS AGREEMENT AFFECTS YOUR ABILITY TO
PARTICIPATE
IN
CLASS,
COLLECTIVE,
OR
REPRESENTATIVE PROCEEDINGS. Disputes, controversies, or
claims arising out of, relating to, or concerning the Agreement may
not be brought as a plaintiff, member, or claimant in any purported
class, collective, or representative basis, or private attorney general
action but must be brought only in your individual capacity to be
arbitrated as described in the Subsection titled “Arbitration.”
There will be no right or authority for any dispute to be brought,
heard, or arbitrated as a class, collective, representative
proceeding, or private attorney general action, or as a member in
any purported class, collective, representative proceeding, or
private attorney general action (“Class Action Waiver”); the
arbitrator's authority to resolve and make written awards is limited
to disputes, controversies, or claims between you and PBB alone.
Notwithstanding any other provision of these Terms of Use or the
AAA Rules, disputes regarding the validity, enforceability, or
breach of the Class Action Waiver shall be decided by a court of
competent jurisdiction and not by an arbitrator. In any case in
which (1) the dispute, controversy, or claim is filed as a class,
collective, representative proceeding, or private attorney general
action and (2) a court of competent jurisdiction finds all or part of
the Class Action Waiver unenforceable, the class, collective,
representative proceeding, and/or private attorney general action to
that extent must be litigated in a court of competent jurisdiction,
but the portion of the Class Action Waiver that is enforceable shall
be enforced in arbitration. However, PBB may lawfully seek
enforcement of these Terms of Use and the Class Action Waiver
under the Federal Arbitration Act and seek dismissal of such class,
collective, representative proceeding, or private attorney general
action. The Class Action Waiver shall be severable in any case in
which the dispute, controversy, or claim is filed as an individual
action and severance is necessary to ensure that the individual
action proceeds in arbitration.
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THIS SECTION 11 SHALL NOT APPLY TO ACTIONS FOR THE
COLLECTION OF DEBTS YOU OWE US.
12.

Indemnification.
Except as provided in the section titled Dispute
Resolution, with respect to arbitration proceedings between You and Us,
You agree to indemnify and hold harmless Us, Our officers, directors,
managers, members, managing members, employees, agents, and
shareholders, from and against all costs, losses, claims, actions,
proceedings, demands, liabilities, and suits of any kind or nature,
including reasonable attorney’s fees and costs which arise out of, or
relate to, or are attributable to, all act or omission by You, including any
negligent or intentional acts, and any act not authorized under the terms
of the Agreement.

13.

Notices; Facsimile Signatures. All notices required by this Agreement
shall be in writing and may be made by any reasonable means,
including, but not limited to, email, or publication over the Service. The
delivery of any party to the other of a telecopy or facsimile signature to
the Service Order, this Agreement or any notice hereunder shall have the
same effect as the delivery of an original signature; provided however,
that the party thereafter shall promptly deliver an original signature page
to the other (although any failure or delay in the delivery of an original
signature shall not vitiate or impair the legally binding effect of a
telecopy of facsimile signature).

HERETO AGREES, THEREFORE, THAT SHOULD EITHER PARTY
BRING AGAINST THE OTHER ANY CLAIM OR CAUSE OF
ACTION NOT SUBJECT TO SECTION TITLED DISPUTE
RESOLUTION, ABOVE, SUCH CLAIM OR CAUSE OF ACTION
SHALL BE TRIED BY A JUDGE WITHOUT A JURY. WITHOUT
LIMITING THE FOREGOING, THE PARTIES FURTHER AGREE
THAT TO THE FULLEST EXTENT PERMITTED BY
CONTROLLING LAW, THEIR RESPECTIVE RIGHT TO A TRIAL
BY JURY IS HEREBY WAIVED AS TO ANY ACTION, CLAIM,
COUNTERCLAIM OR OTHER PROCEEDING WHICH SEEKS, IN
WHOLE OR IN PART, TO CHALLENGE THE VALIDITY OR
ENFORCEABILITY OF THE AGREEMENT OR ANY PROVISION
HEREOF. THIS WAIVER SHALL APPLY TO ANY SUBSEQUENT
AMENDMENTS,
RENEWALS,
SUPPLEMENTS
OR
MODIFICATIONS TO THE AGREEMENT.
17.

Attorneys’ Fees. If any action at law or in equity – including collections
- is brought to enforce or interpret the provisions of the Agreement, the
prevailing party in such action shall be awarded its reasonable attorneys'
fees and costs incurred, including costs and attorneys’ fees incurred on
any appeal from the non-prevailing party in addition to all other relief
awarded. This titled “Attorneys’ Fees” however, does not apply to any
action, motion or claim regarding the enforceability or interpretation of
the section titled “Dispute Resolution.”

14.

Binding Effect/Assignment.
The Agreement and each Party's
obligations hereunder shall inure to the benefit of and be binding upon
the Parties hereto, and their respective representatives, heirs, assigns,
and successors. However, neither the Equipment nor this Agreement
nor any of the rights, interests, or obligations of You hereunder - or to
the Equipment - may be transferred, assigned, or delegated without Our
prior written consent.

18.

Force Majeure. Neither You nor Us shall be liable or deemed to be in
default for any delay or failure in performance, protection,
confidentiality and use obligations, under the Agreement or other
interruption of service deemed to result, directly or indirectly, from Acts
of God, earthquakes, floods, hurricanes, or any other similar cause
beyond the reasonable control of either Party unless such delay or failure
in performance is expressly addressed elsewhere in the Agreement.

15.

Governing Law, Jurisdiction, and Venue. Irrespective of the actual
place of execution or performance of the Agreement, the Agreement
shall be governed by, interpreted under, and construed in accordance
with the laws of the U.S. and the State of Alabama, regardless of any
choice of law or conflict of law rules that would otherwise result in the
application of the laws of any other jurisdiction. However,
notwithstanding this section titled “Governing Law, Jurisdiction, and
Venue”, the arbitration agreement set forth above shall be governed by
the Federal Arbitration Act. Except for arbitration, the mandatory,
exclusive jurisdiction and venue for any action between the Parties,
whether based on, arising out of, related to, or concerning the
Agreement, the transaction(s) contemplated herein, or any other
relationship between the Parties, shall lie solely, specifically, and
exclusively in the U.S. Federal courts in the Middle District of Alabama,
Eastern Division or, when appropriate, in the State Circuit Court in and
for Lee County, Alabama. These Parties hereby irrevocably consent to
the mandatory, exclusive jurisdiction of and venue in these courts.
Nothing herein contained shall be construed to preclude or in any way
prohibit Us from instituting and otherwise prosecuting to judgment a
lawsuit in any court of competent jurisdiction to effect the collection of
any sums due it.

19.

Severability. Subject to the section above which governs the Class
Action Waiver, if any one (1) or more of the other terms, provisions,
promises, covenants or conditions of the Agreement, or the application
thereof, to any person or circumstance shall be adjudged to any extent
invalid, unenforceable, void, or voidable for any reason whatsoever by a
court of competent jurisdiction, the basis of the bargain of the
Agreement is not destroyed, such provision shall be as narrowly
construed as possible, and each and all of the remaining terms,
provisions, promises, covenants and conditions of the Agreement or
their application to other persons or circumstances shall not be affected
thereby and shall be valid and enforceable to the fullest extent permitted
by law. Further, subject to the section above which governs the Class
Action Waiver, to the extent any other provision of the Agreement is in
violation of applicable law, then You and Us agree to negotiate in good
faith to amend the Agreement, to the extent possible consistent with its
purposes, to conform to law.

20.

Waiver. The waiver by either party to the Agreement of a breach or
violation of any provision of the Agreement shall not operate as, or be
construed to constitute, a waiver of any subsequent breach of the same
or another provision hereof.

No Jury. EACH PARTY HERETO HEREBY IRREVOCABLY AND
UNCONDITIONALLY WAIVES, TO THE FULLEST EXTENT
PERMITTED BY CONTROLLING LAW, ALL RIGHT TO TRIAL
BY JURY OF ANY DISPUTE, CLAIM, OR CAUSE OF ACTION
BASED UPON, ARISING OUT OF, RELATING TO, OR
CONCERNING THE AGREEMENT, THE TRANSACTION(S)
CONTEMPLATED HEREIN, OR ANY RELATIONSHIP BETWEEN
THE PARTIES, IN ANY ACTION, PROCEEDING OR LITIGATION
OF ANY TYPE BROUGHT BY ANY OF THE PARTIES AGAINST
ANY OTHER PARTY OR PARTIES, WHETHER WITH RESPECT
TO CONTRACT, TORT, STATUTORY, REGULATORY OR OTHER
TYPES OF RIGHTS OR CLAIMS. EACH OF THE PARTIES

21.

Statute of Limitations Waiver. EXCEPT AS SPECIFICALLY
PROHIBITED BY LAW, EMPLOYEE AGREES THAT ANY
DISPUTE, CLAIM, OR CONTROVERSY ARISING OUT OF,
RELATING TO, OR CONCERNING THE AGREEMENT OR THE
PARTIES’
EMPLOYMENT
RELATIONSHIP
MUST
BE
COMMENCED UNDER THE SECTION TITLED “DISPUTE
RESOLUTION” NO MORE THAN SIX (6) MONTHS AFTER THE
DATE OF THE EVENT GIVING RISE TO THE ALLEGED
DISPUTE, CLAIM, OR CONTROVERSY.
EMPLOYEE
HEREBY WAIVES ANY STATUTE OF LIMITATION TO THE
CONTRARY. THIS
PROVISION SHALL SURVIVE THE
TERMINATION OF THE AGREEMENT AND/OR EMPLOYEE’S

16.
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EMPLOYMENT WITH PBB REGARDLESS OF ANY

OTHER

PROVISION OF THE AGREEMENT.
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